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1. Preface

The Convention on the Rights of the Child, adopted by the United Nations in 1989, will be 18 on

20 November 2007. A history of success: It is the most widely ratified human rights treaty in history.
193 countries have pledged to implement it. The Convention has been complemented by two Optional
Protocols that entered into force on 12 February 2002. One of them refers to the involvement of
children in armed conflict and aims to effectively enhance their protection.

However, there is a wide gap between law and reality. This is particularly obvious when looking at the
situation of child soldiers. Their rights continue to be violated in many parts of the world. The problem
is most critical in Africa where an estimated 120,000 boys and girls are part of the armed forces and of
armed groups; across the world there are approximately 250,000 to 300,000 child soldiers. They are
forced to fight in armed conflict; they work as messengers, cooks and porters; many of them are
sexually abused, tortured and murdered.

How is it possible to achieve accountability of governments and ensure their compliance? The United
Nations' human rights system contains various instruments and measures to secure the compliance of
member States. Yet, in the case of the Convention on the Rights of the Child, up to now there are only
the country reports according to Article 44. No communication procedure has been introduced to date.
The States Parties report to a special UN Committee (treaty body) submitting information on the
measures they have taken to implement the Convention in their country. The UN Committee on the
Rights of the Child in Geneva monitors the implementation of the Convention on the Rights of the
Child and its Optional Protocols. This procedure also involves non-governmental organisations. They
have the opportunity to submit a Shadow Report or supplementary report to the Committee and to
participate in a hearing of the 18-strong international expert panel. The procedure ends with the
Committee drafting final recommendations (Concluding Observations) after its examination of the
government report. The recommendations are published on the Committee's website and constitute an
important point of reference for the work of non-governmental organisations. For the following
reporting cycle (for the German Federal government the third country report under the Convention is
due in 2009), the Committee expects the government to make a comment and render account of the
measures adopted to implement the recommendations.

The present Shadow Report refers to the initial report of the Federal Republic of Germany to the
United Nations concerning the Optional Protocol on the Involvement of Children in Armed Conflicts.
This report was adopted by the Federal Cabinet in late 2006 and has been presented to the UN
Committee for examination. The Committee will discuss it in early 2008. Since, from the point of
view of non-governmental organisations, the report has shortcomings and gaps, terre des hommes and
Kindernothilfe have made up their minds to have a Shadow Report compiled. It is published on behalf
of both organisations and the German branch of the Coalition to Stop the Use of Child Soldiers, an
alliance of non-governmental organisations founded in 1999'. In this context we would like to thank
Dr Hendrik Cremer, who supported us with his expertise as a legal scholar. We are glad that he has
contributed to our project as an author. We would also like to thank Martin Nagler, EU Eureach
Officer of the Coalition to Stop the Use of Child Soldiers in Brussels, who assisted us with advice and
practical help, and all others who have helped us.

! See www.kindersoldaten.info (website is only available in German)
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The shortcomings and gaps in the report of the Federal government refer mostly to the following areas
which are specified more in detail in the Shadow Report:

e Provisions in the German Conscription Act and Soldiers Act

e Provisions in the German Code of Crimes and/or International Law;

e Provisions in the German Law concerning the the treatment of former child soldiers in
Germany;

e Measures in the field of international and bilateral cooperation;

e Deployment of German soldiers on international missions and encounters with child soldiers;

e Duty to make the Optional Protocol publicly known in Germany.

Germany has been a pioneer and role model in preparing the Optional Protocol. In our opinion, this
commitment should also be repeated in the implementation and reporting process. We hope that this
Shadow Report and the recommendations it contains will contribute to boosting the campaign to "Stop
Child Soldiers" and to strengthening Germany's contribution - in Germany and abroad.

Barbara Diinnweller Ralf Willinger
Kindernothilfe terre des hommes
October 2007
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2. Summary Introduction

Children are abused all over the world as child soldiers®, in Latin America or Asia, but mostly in
Africa. They are boys as well as girls, sometimes as young as six. They fight in government armies,
but mainly for non-government armed groups.

Many are forcibly recruited. Others “voluntarily” follow armed groups because they see this as their
only chance to survive the war and hardship in their homeland or earn a living. Another reason for it
may be the desire to escape domestic abuse. Revenge can also play a role if family members were
killed during a conflict.’

Children and adolescents frequently suffer heavy injuries to body and soul, even before being sent into
a combat mission. Often they are abused severely during their stay in the training camp and their will
and personality are systematically broken in order to make them particularly unscrupulous fighters. If
they refuse to fight with a weapon, for which they are often drugged, they are brutally forced and have
their life threatened. These children that are recruited, especially girls, are also frequently victims of
sexual violence.

The central demand of the “Coalition to Stop the Use of Child Soldiers™ reads: No one under 18 years
of age is to be enlisted, recruited or used in hostilities whether by national armed forces or by armed
groups that are distinct from the armed forces of a State.

This demand is based on an understanding of child protection, according to which minors are to be
kept away from military structures, drills and deployments. This applies in particular to handling

weapons.

A further substantial argument for a total ban of the recruitment of minors is that non-governmental
armed groups should not have the opportunity to refer to the practice of national armed forces. In order
to remove the basis for this argument by non-governmental armed groups, the recruitment prohibition
should apply to minors in any type of armed force or group.

However, the request by the “Coalition to Stop the Use of Child Soldiers” for a “straight-18” position
could not be achieved in adopting the Optional Protocol. The Optional Protocol forbids any form of
recruiting of minors, including enlisting “volunteers” to non-governmental armed-groups. National
armed forces may not forcibly recruit a minor, but recruiting volunteers over the age of 15 is still

% A legally binding definition of the term child soldier does not exist. The “Optional Protocol to the Convention on the Rights
of the Child on the involvement of children in armed conflict” from 2002, which is at the basis of this shadow report, refers
to children, who were or were said to be recruited by armed forces or non-government armed groups. In more current
documents like the Paris Principles from February 2007 (www.child-soldiers.org/childsoldiers/international-standards), one
speaks of “children associated with armed forces or armed groups”. According to the generally accepted definition specified
there, these are all “persons under 18 years, who have been or were recruited or used by armed forces or groups, no matter
the function or role, including children who were used as fighters, cooks, porters, messengers, spies or for sexual purposes. It
is not just children in particular who have been actively involved in combat operations.” The term “child soldier” is used in
this sense in this shadow report.

? On the question, “How voluntary is the ‘voluntary’ recruiting of children and young people?" see Brett/Specht, Young
soldiers: Why they choose to fight, ILO/Rienner (Ed.), 2004, p. 123 f.

4 The Coalition to Stop the Use of Child Soldiers was formed in 1998 by leading human rights and huimanitarian
organizations. The International member organizations of the Steering Committee are: Amnesty International, Defence for
Children International, Human Rights Watch, International Federation Terre des Hommes, International Save the Children
Alliance, Jesuit Refugee Service and the Quaker United Nations Office.
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possible in principle. It is up to the respective State Party to raise the age regarding voluntary
recruitment into the national armed forces to 18 years.

In Germany, minors are also recruited. Volunteers with a minimum age of 17 are accepted as soldiers
into the German Federal Armed Forces in order to begin military training. During this training, they
also learn to handle weapons.

Germany’s ratification of the Optional Protocol on 13 December 2004 would have been a good time to
increase the minimum recruitment age to 18 years for the German armed forces. Other countries
preceded with a good example. The Optional Protocol and the political debates that it triggered in the
respective States Parties have contributed to a clear decrease in the number of States where minors are
being recruited into national armed forces.” Many countries in Europe and world-wide completely
forego the recruitment of minors into their armed forces.

Germany righly criticises the use of child soldiers in Africa, Asia and Latin America. The protest
would gain in credibility, however, if the recruiting practice for the German armed forces clearly
delineated the boundaries between minors and adults. However, there are no signals at present that
would indicate a change in the legal situation towards raising the minimum age for entry into the
armed forces strictly to 18 years. This holds both for the governmental level and for the members of
the German Bundestag (lower house of the German Parliament). This is not comprehensible, given
that the number of minors who begin their service with the German Federal Armed Forces annually is
very small overall.

Apart from the fact that Germany’s attitude to recruiting minors into its own armed forces is worthy of
criticism, the question arises regarding violations of international law for failing to implement the
Optional Protocol. On some points, Germany reveals clear deficits with respect to the implementation
of the Optional Protocol. On other points, there is at least some doubt about whether Germany is able
to fulfil its commitments to the Protocol under international law without making the appropriate legal
adjustments.°

Effectively implementing the Optional Protocol in the German judicial system is somewhat doubtful
in view of the situation of: temporary career soldiers. There are minors in the German armed forces for
two different reasons. On the one hand, there are male minors, who are completing their service with
the German armed forces due to the compulsory military service. On the other hand, there are minors,
who have applied to be in the German armed forces and who are enlisted for a determined period of
time (temporary career soldiers). The legal situation of men, who carry out their service with the
armed forces in fulfilment of compulsory military service, is essentially regulated by the Conscription
Act (WehrPflichtgesetz).” The legal status and employment contract of enlistees for a determined

* See also: Review of State Party reports to the Committee on the Rights of the Child on the Optional Protocol to the
Convention on the Rights of the Child on the involvement of children in armed conflict, November 2006, p. 3 ff, retrievable
at www.child-soldiers.org

8 The fulfilment of commitments under international law does not compellingly presuppose, according to general
international law, that corresponding national laws must be issued. They can be fulfilled by regulations, decrees, directives,
etc. The States Parties are free in principle as to how they legally fulfil the commitments assumed under international law.
Frequently, a clear legal regulation of an effective implementation of the commitments under international law would be
appropriate. Moreover, there are often cases, in which the respective commitment under international law expressly requires
legislative measures.

7 Pursuant to § 1 of the Conscription Act, compulsory military service applies to German men who have attained 18 years of
age. Minor males have the opportunity of carrying out their basic military service at an earlier time in fulfilment of the
compulsory military service. In such a case, they are also subject to the regulations of the Conscription Act.
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period of time are however a matter for the Soldiers Act (Soldatengesetz).® The latter does not contain
any regulations specific to minors. Germany’s report on the Optional Protocol contains no
corresponding remarks on the Soldiers Act; references to the situation of enlistees for a determined
period of time are few and far between.

In principle, the Optional Protocol permits the recruitment of persons under 18 years into national
armed forces only with certain minimum safeguards.

Among these is included the notion that the recruitment of minors into the German armed forces may
only take place if it is “genuinely voluntary”. In addition, the consent of the statutory representatives is
necessary. Germany does not follow these safeguards sufficiently. Thus, the physical examination can
take place as the first step to military ascertainment six months prior to the attainment of 18 years
against the person’s will and also without the consent of the statutory representatives. Minors who
have already begun their service in the armed forces, but who have decided not to continue their
service in the German Federal Armed Forces, are even liable for penalty.

As a central commitment of the Optional Protocol, the States Parties shall guarantee that members of
their armed forces, who have not yet attained 18 years, will not take a direct part in hostilities. In
Germany, however, there is no legal regulation effectively preventing the direct involvement of

minors in hostilities.

There is also a need for action to implement the Optional Protocol within the framework of the
German Criminal Code. In this case, recruiting persons under 18 years or their use in hostilities by
armed groups should be made a punishable offence, independently of where the recruiting took place.
So far only recruiting children under 15 years by armed groups is punishable under German law.

Germany also assumed commitments with the ratification of the Optional Protocol concerning
children who fled to Germany and were exploited by armed groups or had to fight for them with a
weapon. Also in this regard, clear deficits can be noted in Germany’s handling of such children. The
existing legal framework for these children and their real and particular psychosocial situation, reveal
a substantial need for Germany to take action.

A fundamental problem exists here first in the fact that former child soldiers are routinely pushed into
burdensome and by no means child-friendly asylum proceedings, although these have regularly no
chance for success. Frequently, former child soldiers only are tolerated and live in fear of their
deportation. The uncertain residence status of these children makes their integration more difficult and
thus increases the danger of re-traumatisation.

Apart from the fact that German legal residency regulations do not contain any minor-specific
provisions for former child soldiers, considerable flaws are noted concerning their support and
accommodation. If they have attained 16 years of age, frequently they are excluded from Child and
Youth Welfare Service and placed in adult accommodations for asylum-seekers. Child welfare criteria
are thus completely disregarded. Moreover, it is not ensured that they receive sufficient psychological
support. It is usually left to chance whether they receive an urgently needed therapy. Often they don’t

8 The Soldiers Act also regulates the legal status of temporarily unlimited career soldiers (professional soldiers). Minors can
apply, however, only as temporarily career soldiers. At a later time, the person in question can then enter, if applicable, into
the employment contract of a temporarily unlimited career soldier.
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receive any. Every now and then it happens that unaccompanied foreign minors such as former child
soldiers are detained prior to deportation. The existing practice of defining the age is also problematic.

It remains an open question in Germany’s report how Germany relates on the international level and
particularly bilaterally to States where the Protocol is not being implemented and in particular where
child soldiers are still being used. It is of interest here whether and in what respect the situation of
minors in third countries plays a role for instance in the context of trade relations or the granting of
credits.

In the report, it is also unclear whether there are considerations and strategies within the German
Federal Armed Forces for the case of engaging child soldiers abroad, which take into consideration the
children’s special situation and need for protection.

Finally, Germany’s report is also lacking in form. The Committee on the Rights of the Child
developed guidelines for the States Parties on reporting pursuant to Article 8 of the Optional Protocol.”
Germany’s report follows these guidelines insufficiently. As a result, it exhibits clear gaps in the
reporting and is often imprecise.

? See Guidelines regarding Initial Reports of States Parties to the Optional Protocol to the Convention on the Rights of the
Child on the involvement of children in armed conflict from 14 November 2001, UN Doc. CRC/OP/AC/1.
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3. On the individual provisions

The following report provides information on the individual provisions of the Optional Protocol
without addressing each article or each paragraph of an article of the Protocol. This is more about
setting priorities. The observations are limited to those aspects where Germany has fallen short in
implementing of the Optional Protocol and those where it appears at least doubtful whether Germany
has thus fulfilled its commitments under international law. Thus, the deliberations in the German
report will be commented upon.

Article 1

Guarantee to prevent persons under the age of 18 years from a direct involvement in armed
operations

According to this article, the States Parties shall take all feassible measures to ensure that any member
of their armed forces, who has not yet attained 18 years of age, will not participate directly in
hostilities.

This commitment comes first in the Optional Protocol with good reason: it concerns a central
provision of the Protocol. The legal regulations as well as Germany’s report regarding this
commitment have to be regarded as altogether insufficient.

It is communicated in the framework of the report on Article 1 that those under 18 are taken into the
armed forces exclusively to begin military training and the use of weapons by volunteers under 18 is
limited to training and permitted only under strict supervision. Furthermore, outside of military
training, they may not carry out any functions where they might be forced to use weapons. Apart from
that, an existing arrangement is referred to, according to which volunteers under the age of 18 may not
participate in any deployments by the German Federal Armed Forces under any circumstances'".

This report is contradictory in itself if one considers the remarks on Article 3 Paragraph 3 ¢). Here it
says that each military formation deploying a conscript who has not yet attained the age of 18 years is
given a special instruction letter containing information from the military recruitment authority to the
effect that, in accordance with the Optional Protocol, the conscript is not to be brought into operations
that might foreseeably lead to armed conflicts.!' According to the report it is also guaranteed by the
corresponding orders that minors may, in no event, take part in hostilities.

In keeping with these observations, the Federal Ministry of Defence, which issued the directive,
obviously assumes that minors may be taken into consideration for operations with the German
Federal Armed Forces abroad. Otherwise it makes no sense to issue such a directive, particularly since
it does not forbid the use of minors abroad. International missions by the German Federal Armed
Forces regularly take place in crisis regions. How should or can it be guaranteed that minors are not
used in operations, which will result in armed conflicts? How should it be prevented during
international missions by the German Federal Armed Forces in particular that minors are not attacked
during deployment in crisis regions and thereby forced into combat operations?

12 The corresponding directive is referred to at the end of Annex 1 of Germany’s report.
' The corresponding notice is attached to the report as Annex 3.

10
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In order to solve this contradictory legal situation, legal regulations would be helpful in both the
Conscription Act and the Soldiers Act that specifically prohibit the deployment of minors abroad.

Article 3

Prerequisites for the recruitment of volunteers under the age of 18 years into national armed
force

Article 3 of the Optional Protocol essentially regulates that each State Party shall make a binding
declaration upon ratification of the Protocol that sets forth the minimum age at which it will permit
voluntary recruitment into its national armed forces. For those States Parties, who allow the
recruitment of volunteers under the age of 18, Article 3 codifies certain requirements under which the
recruitment of these volunteers is permitted.

Article 3 Paragraph 2

According to Article 3 Paragraph 2 of the Optional Protocol, the State Party shall set forth the
minimum age at which it will permit voluntary “recruitment” into its national armed forces.

Upon ratification of the Optional Protocol, the Federal Republic of Germany only made a declaration,
according to which it regards a minimum age of 17 years as binding “for commencement of voluntary
service as a soldier in its armed forces” in terms of Article 3 Paragraph 2 of the Optional Protocol.

A man’s physical examination'” as the first step to military ascertainment may take place six months
prior to attaining 17 years according to § 16 Paragraph 3, Alternative 2 of the Conscription Act. It is
required that the application for early military service be made with the consent of the applicant’s
statutory representative.

It is doubtful whether this legal situation is consistent with the declaration submitted by Germany in
accordance with Article 3 Paragraph 2 of the Optional Protocol.

If one considers the declaration submitted on its own, it seems there is no contradiction, since the
examination cannot be equated with the beginning of service in the armed forces.

Germany’s declaration must be seen, however, in the context of Article 3 Paragraph 2 of the Optional
Protocol. The declaration made by Germany can therefore be interpreted only in such a way that the
fixed minimum age of 17 years refers to “recruitment” into service in the German armed forces.

This raises considerable doubts about whether being able to do the physical examination six months
before the attainment of 17 years is consistent with this declaration. This is because the examination is
to be seen as a component of recruitment into the armed forces in terms of Article 3 Paragraph 2 of the
Optional Protocol since it already constitutes a close relationship to the armed forces both in the legal
and in the real sense. According to § 16 Subsection 3 of the Conscription Act, various clauses of this
Act already apply to minors from the date of the examination. They are subject to military monitoring
starting from the time of the examination (§ 24 Conscription Act) and a personnel file is created (§ 25
Conscription Act). According to § 17 Subsection 7 of the Conscription Act interferences with the
physical integrity are permitted during the examination even without the conscript’s consent, as for
instance taking of blood samples from the earlobe, a finger or vein and x-rays. The decision by the

'2 With the examination, it is decided whether and if so, for which assignments a conscript can be brought in for deployment.

11
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military recruitment authority based on the examination already substantially answers the question
regarding the conscript’s future assignments in the armed forces. Minors will be called “to military
service in pursuance of the outcome of the physical examination”".

In order to fulfil the international legal commitments made, the physical examination of a male person
should in principle only be possible upon attainment of 17 years of age. § 16 Subsection 3, Alternative

2 of the Conscription Act should be altered in this regard.

The Soldiers Act does not stipulate any legally defined minimum age for beginning voluntary service
in the armed forces. In this respect, Germany’s report refers only to one directive communicated
within the German Federal Armed Forces (Annex 1)."

A clearly stated legal regulation regarding the minimum age corresponding to the declaration made
by Germany would be helpful here.

Article 3 Paragraph 3

Those States Parties permitting the recruitment of volunteers under the age of 18 into their national
armed forces shall maintain certain minimum safeguards regarding their recruitment pursuant to
Article 3 Paragraph 3 of the Optional Protocol.

Article 3 Paragraph 3a)

The clause requires that recruitment into the armed forces be “genuinely voluntary”.

The English version, which in contrast to the German translation of the Optional Protocol is binding'?,
states that the States Parties that “permit voluntary recruitment” into their national armed forces under
18 years shall maintain safeguards to ensure that “such recruitment is genuinely voluntary”. The
English wording with the term “genuinely” emphasises more strongly than the German translation that
voluntariness is truly guaranteed and ensured.'®

With this background, there are substantial doubts as to whether the German legal situation of the
minimum safeguards of Article 3 Paragraph 3a) corresponds to the Optional Protocol.

For this requirement of voluntariness to be fulfilled, an application or request for the early recruitment
of persons under the age of 18 is not sufficient. This can also happen due to pressure by one or both
parents.

13 See § 21 Subsection 1 of the Conscription Act: The provision refers to “conscripts with no prior service”. According to § 1
of the Conscription Act, all German men who have attained 18 years of age are liable for military service. In this respect, one
wonders whether § 21 Subsection 1 of the Conscription Act also applies to those under 18 years of age. The law uses the term
“male persons”, in the context of those underage in some places as for instance in § 16 Subsection 3 of the Conscription Act.
Nevertheless, § 21 Subsection 1 of the Conscription Act applies in practice to those under 18. The author was made aware of
this among other things through information via telephone from the district recruiting office in Hamburg. Apart from that,
there is no other legal stipulation, which provides for the recruitment of persons under 18 deviating from § 21 Subsection 1 of
the Conscription Act.

!4 Germany’s report refers to the corresponding directive in the context of its implementation of Article 1of the Optional
Protocol.

'S According to Article 13 Paragraph 1 of the Optional Protocol, the Optional Protocol is equally authentic in Arabic,
Chinese, English, French, Russian and Spanish, but not therefore in German. The German text concerns only a non-binding
translation.

' The term “genuinely” is used in English to mean “authentically” or “seriously”. The term used in the German translation,
“tatsdchlich” in English usually translates as “actually”.

12
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1t would therefore be necessary for the responsible authority to seek a personal interview with the
minor, where it could be critically analyzed whether this person’s decision was really based on free
will. Such an interview should ideally take place in the case of a conscripts at separate date before the
physical examination; in the case of temporary enlistees, during the context of the application
procedure. This way, the requirement of voluntariness could be better examined and would receive the

appropriate significance.

The requirement of a “genuinely voluntary recruitment” into the armed forces also implies that the
decision upon which it is based remains voluntary. Minors must thus have the opportunity to end their
service at any time."’

In the Conscription Act, however, there is no regulation making it possible for minors to voluntarily
end their service with the armed forces. In §§ 29 ff. of the Conscription Act, in which the reasons for
ending military service are specified, there is no such regulation. Such a regulation is also not
contained in the Soldiers Act.

In this regard, the possibility of retroactive conscientious objection to compulsory recruitment as it
exists under German law, independent of age, cannot be applied. It concerns rather the possibility of
the voluntary ending of military service, particularly for minors. Whether these possibly refuse
military service afterwards is another question outside the scope of special child protection.

This legal situation is particularly sensitive as minors who leave the armed forces without
authorization incur a penalty due to a violation of compulsory military service pursuant to the Military
Penal Code (Wehrstrafgesetz).'® This Code is applicable both to underage conscripts and underage
temporary career soldiers.'” Minors are thus exposed to Military Penal Code sanctions from the
beginning of their service, should they wish to terminate their service with the armed forces.

'7 In a literal reading of the wording of Article 3 Paragraph 3a), the standard could also possibly be interpreted to mean that
it exclusively refers to the act of the initial recruitment. Such a close interpretation of Article 3 Paragraph 3a) would have
however as a consequence that minors would have to remain in the armed forces, against their will if necessary, which would
run completely counter to the object and purpose of the provision as well as of the supplementary protocol to prevent in
principle the forced recruitment of minors.

'8 Punishability is regulated in § 15 and § 16 of the Military Penal Code.

§ 15 of the Military Penal Code (absent without leave) reads:

(1) Anyone who leaves his unit or post or fails to appear and is deliberately or negligently absent longer than three full
calendar days shall be punished with up to three years imprisonment.

(2) Similarly, anyone who, beyond the regional scope of this law, abandons his unit or post and deliberately or negligently
fails to report to it, another unit or post of the German Federal Armed Forces or an authority of the Federal Republic of
Germany within three full calendar days, will also be punished.

§ 16 of the Military Penal Code (desertion) reads:

(1) Anyone who arbitrarily leaves his unit or post or fails to appear in order to extract himself from the commitment of
military service perpetually or for the time of an armed deployment or to end the military employment contract shall be
punished with up to five years imprisonment.

(2) The attempt is punishable.

(3) If the offender surrenders himself within one month and is prepared to comply with the obligation of military service,
then the punishment is up to three years imprisonment.

(4) The provisions regarding the attempt of participation pursuant to § 30 Subsection 1 of the Criminal Code applies to
criminal offences pursuant to Subsection 1 accordingly.

1 Section 1 Paragraph 1 of the Military Penal Code reads: “This law applies to criminal offences committed by soldiers of
the German Federal Armed Forces.” Anyone who is a soldier in the sense of this regulation arises again from § 1 Subsection
1 of the Soldiers Act: “A soldier is anyone in military service or fulfils voluntary commitments in a military employment
contract.” In accordance with § 3 Subsection 2 of the Military Penal Code, criminal offences committed by soldiers, who are
juveniles or adolescents, the provisions of Youth Court law apply. As a result, the Military Penal Code is applicable in
principle also to minors.
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The Conscription Act and the Soldiers Act should be supplemented by regulations, according to which
it is possible for minors to terminate their service with the armed forces at any time by unilateral
declaration or action. Thus it should be similarly ensured that minors are not punished under any
circumstances according to the Military Penal Code due to a violation of compulsory military service.

Article 3 Paragraph 3b)

According to Article 3 Paragraph 3b) of the Optional Protocol, recruitment is only carried out with the
informed consent of the person’s parents or legal guardians.

According to § 5 Subsection 1a) of the Conscription Act, to which Germany’s report also refers in
connection with Article 3 Paragraph 3 b), the request for early military service requires the “consent of
the statutory representative”. Therefore, in principle the consent of only one statutory representative is
sufficient, even if there are two parents.

Moreover, according to Germany’s report this means that, the consent of the statutory representative is
also necessary for the employment of an under age temporary career soldier. It remains open,

however, out of which provision this arises. In the Soldiers Act, no such regulation can be found.

Therefore, a regulation should be included in the Soldiers Act, which complies with Article 3
Paragraph 3 (b) of the Optional Protocol.

Article 3 Paragraph 3a) and b)

As stated, Article 3 Paragraph 3a) of the Optional Protocol requires that recruitment of minors into the
national armed forces be truly voluntary and Article 3 Paragraph 3b) of the Optional Protocol requires
the additional consent of both parents.

According to § 16 Subsection 3, Alternative 1 of the Conscription Act, a male person may be
examined six months prior to attainment of 18 years of age against his will and without the consent of
the statutory representatives. Since the physical examination as described above is to be understood as
the first step of “recruitment” into the German Federal Armed Forces, this legal situation cannot be
consistent with Article 3 Paragraph 3a) and b) of the Optional Protocol. This all the less, as the
examination pursuant to § 17 Subsection 7 of the Conscription Act allows procedures that interfere
with the physical integrity, without the conscript’s consent.

§ 16 Subsection 3, Alternative 1 of the Conscription Act should therefore be deleted by the legislature.

Article 3 Paragraph 3c)

According to this provision, the States Parties shall maintain safeguards, to ensure that the respective
person is fully informed about the duties connected with military service, if these States Parties allow
the recruitment of volunteers under 18 years.

According to Germany’s State report this commitment is fulfilled since minors receive an appropriate
information leaflet (Annex 2) “after” the physical examination has taken place.

It is doubtful that the Federal Republic of Germany complies with the regulation by distributing
leaflets to minors that have already been examined. It is quite evident that — by its object and purpose
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— the States Parties’ commitment regulated in Article 3 Paragraph 3c) of the Optional Protocol should
be applied earlier in time. Accordingly, minors should have to be informed about their military
commitments not only once the examination has been completed and the availability for military
service is already determined.

Minors should rather be informed already during the application procedure for early recruitment
about the nature of their military duties and what consequences their application can have for them.
This is the only way to ensure that the minors are aware of the consequences of his/her application
before the “point of no return”.

The report leaves completely unanswered whether and when minors applying to be a temporarily
career soldier are informed of their military service commitments, e.g. by also receiving the
information leaflet annexed to the report.

Article 4
Article 4 Paragraph 2 in connection with Art. 4 Paragraph 1

Preventing and prosecuting the recruitment and deployment of persons under the
age of 18 years in armed conflicts by non-government armed groups

According to Article 4 Paragraph 2 in connection with Article 4 Paragraph 1 of the Optional Protocol,
the States Parties shall take all feasible measures to prevent recruitment of persons under the age of 18
years or their use in hostilities by armed groups. This includes criminalizing such practices.

The commitment of Article 4 Paragraph 2 in connection with Article 4 Paragraph 1 of the Optional
Protocol also applies to minors who may find themselves in a situation of being recruited into armed
groups or used in hostilities as a consequence of measures based on the national law on aliens. In the
case of such a danger, the States Parties are thereby obliged to refrain from deporting minors.** Many
children flee from their home countries in Africa, Asia or Latin America when threatened with
recruitment by armed groups. A provision specific to children, which recognises such a danger as an
obstacle to deportation, is not part of the German Residence Act (Aufenthaltsgesetz).”’

Such a provision should be incorporated into the German Residence Act.

Moreover, the question arises whether there is any knowledge that — in particular foreign —minors in
Germany are enlisted or even kidnapped in order to be used afterwards as child soldiers in military
conflicts and/or civil wars in their home country. Germany’s report does not give any evidence in this
regard nor about any precautions taken to prevent such a practice. The practical relevance of § 234 of
the Criminal Code (Strafgesetzbuch) in this regard is left unclear. According to this provision it is
under certain conditions a punishable offence to convey another person to a military or military-like
organisation abroad.

For the German legislature, the commitment to tighten the criminal provisions arises from Article 4
Paragraph 2, Clause 2 in connection with Article 4 Paragraph 1 of the Optional Protocol.

2% See Commiittee on the Rights of the Child, General Comment No. 6 (2005), CRC/GC/2005/6, of 1 September 2005, p. 17
f.

2! In all other respects, see the remarks to Article 6 Paragraph 3 of the Optional Protocol in this report regarding the legal
residence situation of children who, according to the Optional Protocol, are favoured and under special protection.
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According to the present German Code of Crimes against International Law (V6lkerstrafgesetzbuch),
pursuant to § 8 Subsection 1 Number 5 on War Crimes, conscripting or enlisting children under the
age of 15 into armed forces or armed groups or using them to participate actively in hostilities in
connection with an international or domestic armed conflict is a punishable offence. This crime is also
punishable according to § 1 of the German Code of Crimes against International Law if it was
committed abroad and has no connection to Germany. It is to be punished with imprisonment of no
less than three years.

These regulations are based on the Rome Statute of the International Criminal Court in The Hague,
which contains corresponding regulations in Article 8.

Neither the German Code of Crimes against International Law nor the Rome Statute of the
International Criminal Court contains any criminal sanctioning regarding the recruitment and use of
minors over the age of 15 years by armed groups.

Also according to Article 38 of the Convention on the Rights of the Child, the States Parties are only
obliged to ensure that persons who have not yet attained the age of 15 years do not participate directly
in hostilities. Furthermore, Article 38 of the Convention only forbids the States Parties to draft persons
who have not yet attained 15 years of age into their armed forces. These regulations, contrary to
Article 1 of the Convention, according to which the protection of the Convention extends in principle
to persons who have not yet attained 18 years, prompted the creation of the Optional Protocol to the
Convention on the Rights of the Child on the involvement of children in armed conflicts.

Article 4 Paragraph 2 of the Optional Protocol therefore provides for a clear tightening of national
commitments, in which those responsible in armed groups for recruiting minors or using them in
hostilities will also be held criminally responsible.

The German Code of Crimes against International Law should therefore be tightened, making it a
punishable offence for anyone to draft minors into armed groups or use them in hostilities,
independently of whether the crime was committed abroad and independently of whether it was
committed by a German.

It would also be desirable if the Federal Government would advocate internationally for the Rome
Statute of the International Criminal Court in The Hague to be altered in correspondence with the
commitments of Article 4 Paragraph 2 of the Optional Protocol.

Also of interest is whether there are considerations and strategies on the part of the Federal
Government or the Federal Prosecutor's Office to more effectively pursue war criminals who have
recruited child soldiers, this may be with regard to those who initiate war, that preside over armed
groups or even (former) heads of government of African countries or other regions, who must answer
for the use of child soldiers.
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Article 6
Article 6 Paragraph 2

Obligation to make the Optional Protocol known to adults and children

According to Article 6 Paragraph 2 of the Optional Protocol, States Parties are obliged to make the
principles and provisions of the Protocol widely known and promoted by appropriate means to adults
as well as to children.

Germany does not deal with this commitment in its report. It is therefore unknown whether or in what
respect appropriate measures have been taken. So far it appears that no special publication of the
Protocol’s contents has taken place either for children or parents. On the contrary: minors in particular
are canvassed for the German armed forces. Thus, the German Federal Armed Forces advertise
comprehensively in schools, trade schools, at public stands in city centres, at fairs and on the Internet.
The advertising is aimed directly at young people.”

The contents of the Optional Protocol should be publicised by Germany among children and adults.
Suitable means could be information via the Internet, the media or informational meetings, for
example at schools.

Article 6 Paragraph 3

According to Article 6 Paragraph 3 of the Optional Protocol, the States Parties shall take all feasible
measures to ensure that persons within their jurisdiction that have been recruited or used in hostilities
contrary to the Optional Protocol are demobilized or otherwise released from military service. When
necessary, the States Parties shall accord to such persons all appropriate assistance for their physical
and psychological recovery and their social reintegration.

The Federal Republic of Germany seems to misconceive the meaning of Article 6 Paragraph 3 of the
Optional Protocol, given that it makes no mention in its report of the commitments standardised there,
but generally proceeds from the notion that German law corresponds to the regulations of the Optional
Protocol.

This is, however, not the case. Article 6 Paragraph 3 of the Optional Protocol has substantial meaning
for former child soldiers, who flee to Germany and whose particular problems are dealt with only
insufficiently in the German legal system. Why former child soldiers are beneficiaries of Article 6
Paragraph 3 of the Optional Protocol and which commitments arise from it for Germany, will be
described in more detail in the following sections.

Beneficiaries of Article 6 Paragraph 3

Beneficiaries of Article 6 Paragraph 3 of the Optional Protocol are persons who were recruited or used
in hostilities contrary to the Optional Protocol:

22 In the Bundestag printed paper 16/4768 of May 21, 2007, there is an informative overview of the German Federal Armed
Forces advertising.
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In accordance with Article 1 of the Optional Protocol, it includes persons who participated directly in
hostilities as a member of a national armed force of a State Party, without having attained 18 years of
age. It also includes persons who, before attaining 18 years of age, were recruited into the national
armed forces of a State Party. This is the case if they were recruited contrary to the safeguards of
Article 3 Paragraph 3 of the Optional Protocol. According to Article 4 Paragraph 1 minors are
included, that were recruited by non-state armed groups or used in hostilities.

It must be stressed that children who were recruited by national armed forces or non-state armed
groups without having been used in hostilities are covered both in the case of a violation of Article 4
Paragraph 1 Alternative 1 as well as in the case of a violation of Article 3 Paragraph 3 of the Optional
Protocol. This is significant in cases, where children were not (yet) forced to fight with a weapon but
were already under the control of armed forces or non-state armed groups. This can concern in
particular young children and those who have not been long in an armed force, rebel or other armed
group or participated only occasionally. Supporting tasks are assigned to them, like activities such as
porter, kitchen help or farm worker. They have to wash vehicles or clean rifles. Also espionage and
reconnaissance (e.g. of mine fields) are often duties for children in armed forces or non-state armed
groups. Girls in particular are also frequently victims of considerable sexual abuse.”

The protection guaranteed by Article 6 Paragraph 3, Clause 2 of the Optional Protocol refers to all
persons who participated directly in hostilities and/or were recruited by national armed forces or non-
state armed groups contrary to the Protocol and who had not yet attained 18 years of age.

At the same time it is not crucial for the protection according to Article 6 Paragraph 3, Clause 2 of the
Optional Protocol where children were recruited and subsequently demobilized from the national
armed forces or non-state armed groups. A possible restriction cannot be inferred in the wording of
Article 6 Paragraph 3; in addition, this would run contrary to the object and purpose of the provision
and the Optional Protocol in general. Germany obviously misjudges this aspect in particular.

Content-related Commitments of Article 6 Paragraph 3

Article 6 Paragraph 3, Clause 2 of the Optional Protocol has to be viewed in the context of Article 39
of the Convention on the Rights of the Child.** Thus, the aspect of the physical and psychological
recovery and reintegration in Article 39, Clause 2 of the Convention is concretised in Article 6
Paragraph 3, Clause 2 of the Optional Protocol.“According this clause, the a recovery and
reintegration should take place in an environment which fosters the health, self-respect and dignity of
the child. The aspect of psychological recovery and reintegration presupposes in principle that a
qualified psychosocial counsel is available and that psychological support is developed that adequately
takes the cultural and gender specific circumstances into account.” A comprehensive and age-based
system of psychological support is necessary.

In the following sections, the situation of former child soldiers in Germany will be outlined in order to
give a subsequent summary evaluation of their situation regarding the requirements of Article 6
Paragraph 3, Clause 2.

2 Paris Principles and Guidelines on children associated with armed forces or armed groups, February 2007
(http://www.child soldiers.org/childsoldiers/international standard), p. 7.

*In Art. 39 Clause 1 of the Convention, it says: “States Parties shall take all appropriate measures to promote physical and
psychological recovery and social reintegration of a child victim of: ... armed conflicts.”

5 See Committee on the Rights of the Child, General Comment No. 6 (2005), CRC/GC/2005/6, from 1 September 2005, p.
15 ff.
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The Situation of former child soldiers in Germany

e The number of former child soldiers

Former child soldiers are part of refugee children taking refuge in Germany with a special flight-
specific background. They usually enter unaccompanied, i.e. they are without their parents or another
person having the care or custody of the child. However, there are no reliable data as to their number.
Therefore, only rough estimates can be made regarding the current number of former child soldiers
living in Germany. It is assumed that the number of minors is between 300 to 500.%

e Legal residence stipulations

Former child soldiers regularly have obtained no residence permit (visa), prior to entry, but instead
enter without permission.”” The unapproved entry results in them being required to leave the country
by virtue of the law in force.”®

e Asylum

It is frequently the practice that unaccompanied refugee children like former child soldiers apply for
asylum. This can take place for instance during the initial contact with the Foreign Resident Authority
(Auslanderbehorde) or also by means of the often officially appointed legal guardians. If they apply
for asylum, their stay is approved for the duration of implementing the asylum procedures.”
According to the Asylum Procedure Act’ (Asylverfahrensgesetz) as well as the Residence Act’' this
renders unaccompanied minors who have attained 16 years of age, as authorized to act, i.e., they are
treated as adults in the asylum procedure. These regulations are rightfully criticised® by refugee
organisations and child rights organisations — also bearing in mind the Convention on the Rights of the
Child. As a result, these minors are able to file an application for asylum themselves, which is even
often suggested to them.

The minors subsequently go through a complicated and burdensome asylum procedure even when this
has little chance for success or is actually hopeless.”” Even less so given that child-specific reasons for

%% See Ludwig, in: terre des hommes, Federal Republic of Germany e.V. and the German Association for Unaccompanied
Minor Refugees e. V. (Ed.), Project study “Ehemalige Kindersoldaten als Fliichtlinge in Deutschland” (Former child soldiers
as refugees in Germany), Osnabriick 2003, p. 5. This study in German is the original. Beyond that, there is the project study,
“Former Child Soldiers as Refugees in Germany” in English as a revised and partly shortened version, edited by the Quaker
United Nations Office - Geneva.

7See Ludwig, in: terre des hommes, Federal Republic of Germany e.V. and Association for Unaccompanied Minor Refugees
e. V. (Ed.), Project study, “Ehemalige Kindersoldaten als Fliichtlinge in Deutschland” (Former child soldiers as refugees in
Germany), Osnabriick 2003, p. 9 f.

28 Section 58 Subsection 2, Num. 1 of the Residence Act.

? See § 55 Subsection 1 of the Asylum Procedure Act.

3% Section 12 of the Asylum Procedure Act.

3! Section 80 of the Residence Act.

32 On the criticism — even about other regulations of the German Asylum Procedure and Residence Acts regarding
unaccompanied minors see for example: Statement by UNHCR on the hearing of the Interior Committee of the German
Bundestag on the law to implement residence and asylum guidelines of the European Union on 21 May 2007, Interior
Committee A-Drs. 16(4)209 G, p. 46 ff.

33 Cremer, Der Anspruch des unbegleiteten Kindes auf Betreuung und Unterbringung nach Art. 20 des Ubereinkommens iiber
die Rechte des Kindes (The unaccompanied child’s claim for support and accommodation pursuant to Art. 20 of the
Convention on the Rights of the Child), Baden-Baden 2006, p. 41, with further evidence.
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the flight such as the recruitment of minors or the murder of parents are in practice not recognised as
relevant reasons to be granted asylum.*

Furthermore, the complicated procedural and participation regulations in the German Asylum
Procedure Act cause both legal and real problems for former child soldiers, placing excessive demands
on them in a thoroughly complicated procedure. Often the minors do not know or understand about the
matters involved in the asylum procedure. The children are confused by the asylum procedure and do
not understand what is required of them. Their substantial psychological and at times also physical
problems make an asylum procedure all the more difficult.*

¢ Residence permit

In particular the inefficacy of the asylum procedure has as a consequence that many times requests are
made for the issue of a residence permit rather than applications for asylum. Former child soldiers
have, however, almost no chance of obtaining a residence permit which grants them the right to a
medium or long-term stay in order for them to be able to close an important chapter in their lives.
Although they suffered serious trauma, residence permits in order to deal with the trauma are regularly
denied. The same applies to completing their education.

Apart from the fact that the Residence Act basically contains no exceptions for (unaccompanied)
children like former child soldiers in the regulations regarding legal residence, existing possibilities for
issuing (even limited) residence permits, in particular pursuant to § 25 of the Residence Act, are
applied restrictively by the Foreign Resident Authorities.’® Often a substantial commitment by the
respective legal guardian and/or a appointed attorney is necessary to obtain an exceptional residence
permit. Even the changes to the Residence Act soon entering into force will bring no improvements in
this regard.”’

e Exceptional leave to remain

Most former child soldiers receive an exceptional leave to remain after refusal of their request for
asylum or issuance of a residence permit in accordance with § 60a of the Residence Act. An
exceptional leave to remain is given in accordance with § 60a Subsection 2 of the Residence Act if a
deportation for legal or actual reasons is impossible and no residence permit is issued. The exceptional
leave to remain is a very weak legal position. It is not a permit justifying a legal stay; the person with
leave remains under the enforceable requirement to depart the country.”® Merely the mandatory
implementation of this requirement to depart in the form of deportation does not have to happen. The

** See Ludwig, in: terre des hommes, Federal Republic of Germany e.V. and Association for Unaccompanied Minor
Refugees e. V. (Ed.), Project study “Ehemalige Kindersoldaten als Fliichtlinge in Deutschland” (Former child soldiers as
refugees in Germany), Osnabriick 2003, p. 3.

3% See Ludwig, in: terre des hommes, Federal Republic of Germany e.V. and Association for Unaccompanied Minor
Refugees e. V. (Ed.), Project study “Ehemalige Kindersoldaten als Fliichtlinge in Deutschland” (Former child soldiers as
refugees in Germany), Osnabriick 2003, p. 3 and p. 44.

38 In particular § 25 of the Residence Act was originally created by the legislature with the aim of terminating the practice of
“sequential exceptional leaves to remain” (“Kettenduldungen”). Therefore, a positive exercise of discretion should be
required particularly for minors and foreigners who have been staying in Germany a long time. See in addition Bundestag
printed paper 15/420, p. 80. Concerning the practice of Foreign Resident Authorities, these use the field of application of § 25
of the Residence Act — contrary to the intention of the law — but very restrictively, so that frequently the “sequential
exceptional leaves to remain” never cease. This concerns also unaccompanied children such as former child soldiers.

37 A minimum percentage of unaccompanied refugee children like former child soldiers may possibly profit from a qualifying
date in the new § 104a of the Residence Act.

3% Section 60a Subsection 3 of the Residence Act.
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exceptional leave to remain has a time limit and is a formal suspension of the deportation.*
Exceptional leaves are often limited to a few months or weeks.

e Support and accommodation in the context of the Child and Youth Welfare Service

Concerning the support and accommodation of former child soldiers, in the past they were usually
excluded from the Child and Youth Welfare Service pursuant to the Child and Youth Services Act
(KJHG), wich is codified in the Eighth Book of the Code of Social Law (SGB VIII), if they had
attained 16 years of age. Minors were placed in accommodations for adults according to the Asylum
Procedure Act or the Residence Act since priority was granted to these provisions over the Child and
Youth Welfare Service.*

e Taking children into care

On 1 October 2005 some changes to the Child and Youth Services Act entered into force concerning
unaccompanied minors thus including former child soldiers coming to Germany. This means that § 42
of the Child and Youth Services Act now expressly states:

“(1) The Youth Welfare Office is justified and obliged to take a child or a young person into care if
I. ...

2. ...

3. a foreign child or youth comes to Germany unaccompanied and is staying in the country with
neither a parent nor a legal guardian.”

Thus it was clearly regulated that youths and minors up to the age of 18 years are within the remit of
the protective area of foster care. A youth is someone who is 14 but not yet 18 years old, according to
§ 7 Subsection 1 Num. 2 of the Child and Youth Services Act.

Pursuant to § 42 Subsection 1, Clause 2 of the Child and Youth Services Act, taking into care includes
provisionally accommodating a child or youth in a suitable facility or other type of living. It is a
temporary protective instrument for children and youths in crisis. The Youth Welfare Office is obliged
to advise minors in crisis situations and point out possibilities for assistance and support.*' The
function of the counselling is above all to provide the child or youth with intensive pedagogical
assistance in order to clarify the causes of the present situation and develop approaches to solving the
problem. Among the possibilities for assistance and support is examining what the Child and Youth
Services Act can suitably offer subsequent to the minor being taken into care.

During the period of being in care, the Youth Welfare Office is authorized to take all legal actions
necessary to the best interests of the minor. In practice, various facilities were developed with design
and educational concepts in mind in order to comply with crisis-, gender- and age-specific
requirements.

3% The exceptional leave to remain is also limited to the region of the respective State in the Federal Republic, further
conditions and constraints can be decreed (§ 61 Subsection 1 of the Residence Act).

40 See also Peter, JAmt (Youth Welfare Office) 02/2006, p. 61

41 Section 42 Subsection 2 of the Child and Youth Services Act.
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Special facilities for unaccompanied minors,* in which former child soldiers are also accommodated,
were created, usually in large cities in Federal States with higher entry numbers. These are called
clearing houses or initial reception centres. The care and accommodation situation in facilities created
especially for unaccompanied children vary greatly between the Federal States and local authorities.
Essential characteristics in this regard are the equipment, ratio of staff to residents, the composition of
the origin of the children, whether native speaking helpers work at the facility and the pedagogical
concepts.”

e Appointment of a legal guardian

Apart from the change to § 42 Subsection 1 of the Child and Youth Services Act, another change in §
42 Subsection 3 Clause 4 of this Act entered into force, which concerns an expressly custodial duty to
act on the part of the Youth Welfare Office, also concerning former child soldiers. Accordingly, in the
case of an unaccompanied minor entering Germany, “the appointment of a legal guardian or
caretaker” must be arranged immediately. The legal guardian or caretaker has the right and duty to
care for, educate and keep watch over the child. In addition, they have to see to it that accommodation
subsequent to being taken into care is provided for and make the necessary applications.**

e Accommodation subsequent to being taken into care: Residential care, other types of
assisted living

Educational assistance comes into consideration for former child soldiers as part of the care
accommodation pursuant to §§ 27 ff of the Child and Youth Services Act. Entitlement to educational
assistance exists if the appropriate education to the minor’s best interests is not ensured and the
provision of aid in the form of educational assistance for the development of the beneficiary is suitable
and necessary.” A crucial criterion for selecting assistance on an individual basis is determined by §
27 Subsection 2 of the Child and Youth Services Act: the educational requirements. The minor’s
closer social environment is to be considered in the process.

For former child soldiers assistance in a home or other type of residence should be taken into
particular consideration according to § 27 in connection with § 34 of the Youth Services Act.
Provision of education and therapy are also included here. In practice, residences and group homes
have been developed and built especially for unaccompanied refugee children, among whom former
child soldiers are also accommodated.

As in the case of being taken into care, the care and accommodation situation for minors varies
substantially among the Federal States, large cities and local authorities. Main characteristics here are
the respective degree of support, the mixture of the children’s origin, the pedagogical concept of the
facilities and employee qualifications.

e Continued exclusion upon attaining 16 years of age

It was expected that the practice in handling minors who had reached 16 years of age would change
following the change in the law regarding foster care pursuant to § 42 of the Child and Youth Services

“0n the educational guidelines and other standards for facilities that care for unaccompanied children, see
Riedelsheimer/Wiesinger, (Ed.), Der erste Augenblick entscheidet (The first moment decides), Karlsruhe 2004, p. 15 ff.

4 See in addition Cremer, Der Anspruch des unbegleiteten Kindes auf Betreuung und Unterbringung nach Art. 20 des
Ubereinkommens iiber die Rechte des Kindes (The unaccompanied child’s claim for support and accommodation pursuant to
Art. 20 of the Convention on the Rights of the Child), Baden-Baden 2006, p. 56, fn. 272.

“ peter JAmt (Youth Welfare Office), 02/2006, p. 65

45 §Section 27 Subsection 1 of the Child and Youth Services Act.
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Act. However, to a large extent this did not occur. There are differences among the individual Federal
States, but most States have some sort of initial reception centre and reallocation according to the
Asylum Procedure Act. In some States, practically nothing has changed.

The authorities have different reasons and/or arguments for this. For instance it is argued that the
minor’s previously mentioned capacity to act in asylum and residence permit procedures results in the
minor’s obligation to live in asylum-seeker accommodations.*® According to § 47 Subsection 1 of the
Asylum Procedure Act, foreigners applying for asylum are committed in principle to living in a
residential facility. This living obligation is regularly applied in practice in the case of former child
soldiers reaching the age of 16. Due to § 15a of the Residence Act, the same applies to minors
applying for an exceptional leave to remain or a residence permit after entering Germany.*’

Moreover, the Youth Welfare Offices and the frequently overstrained public guardians do not meet the
demands of their mandate as per the Child and Youth Services Act or reject the minors’ need for
education and thus the need fo